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STATEMENT OF THE CASE
Nature of the Case
A jury found Dustin West not guilty of aggravated assault and unlawful possession of a
firearm, but guilty of intimidating a witness. Mr. West appeals from his judgment of conviction,
challenging the sufficiency of the evidence. The evidence was insufficient to support Mr. West's
conviction for intimidating a witness pursuant to Idaho Code § 18-2604(3) because there was no
evidence the complaining witness (the alleged victim of the assault) was a witness, a person who
may be called as a witness, or a person who Mr. West believed may be called as a witness, in a
criminal proceeding or juvenile evidentiary hearing. This Court should vacate Mr. West's
conviction and remand this case to the district court for entry of a judgment of acquittal.

Statement of Facts and Course of Proceedings
Mr. West was charged by Information with aggravated assault, unlawful possession of a
firearm, and intimidating a witness. (R., pp.42-44.) The State alleged Mr. West committed all of
these crimes on July 19, 2017. (R., pp.42-43.) The State alleged he committed the crime of
intimidating a witness when he threatened Breanna Phillips "by pressing and/or pointing a
handgun to and/or at [her] face and stating, '[I]f you call the cops I'll fucking kill you' while
attempting to obtain keys from [her] to a vehicle .... " (R., p.43.)
Prior to trial, the State filed a motion in limine seeking to introduce, among other things,
evidence that Mr. West had a court date in Canyon County on July 19, 2017. (R., pp.68-69.) The
State explained:
[T]he State will seek to introduce at trial the testimony of the victim in this case ..
. regarding the motive and reason for Defendant's agitated and angry state on the
morning of July 19, 2017, which was based on his inability to find the car keys of
Justin Davis, whose vehicle Defendant was going to use to travel to Canyon
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County and appear in court for disposition of a probation violation in the felony
aggravated assault case . . . .
This information ... is highly probative of [Defendant's] agitated and angry
mental state at the time of the aggravated assault and establishes the exact reason
that precipitated the violent assault-his frustration and anger at the victim for not
providing him with the car keys he needed to attend his court obligations.
Moreover, the proffered evidence highlights the motive, knowledge, and intent
behind Defendant's threat to kill the victim if she called law enforcement, which
is the foundation of the witness intimidation charge in Count III.
(R., p.68.) At the hearing on the State's motion, the district court questioned counsel regarding
Ms. Phillips' role in Mr. West's Canyon County court proceeding:
THE COURT: I read through the preliminary hearing transcript, but I guess I'm a
little unclear on the intimidating a witness portion. Was she a witness, then, in the
Canyon County proceeding?
[DEFENSE COUNSEL]: No.
[PROSECUTOR]: No. For this current proceeding. For the criminal charges that
immediately would follow.
THE COURT: Okay. So really doesn't have anything to do with the Canyon
County proceedings?
[PROSECUTOR]: Not directly; no.
[DEFENSE COUNSEL]: The only thing the Canyon County [case] bears into this
is the allegation that he had to get to Canyon County, that he was upset because
he couldn't find the keys. That's the only thing Canyon County has to do with this
case.
(11/13/17 Tr., p.12, Ls.8-24.) The district court granted the State's motion "in terms of allowing
testimony that [Mr. West] had a court hearing in Caldwell, but not the nature of the court
hearing, not that it's criminal versus civil." (11/13/17 Tr., p.15, Ls.8-11.)
The case was tried to a jury on November 14 and 15, 2017. (Trial Tr., p.3.) Ms. Phillips
testified she was living at Justin Davis' house in Payette, Idaho, on July 19, 201 7. (Trial
Tr., p.94, Ls.10-14.) She testified that, on the morning of the 19th, she "woke up to Mr. West
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looking for Justin's car keys." (Trial Tr., p.108, Ls.14-17.) She testified she knew Mr. West had
a court proceeding that morning in Canyon County and was planning to use Mr. Davis' car to
drive to court. (Trial Tr., p.110, Ls.14-24.) She testified she had the keys the night before, but
had given them to a friend, Joe, because she "started not feeling good" at 2:00 or 3 :00 in the
morning. (Trial Tr., p.112, Ls.11-18.) She testified she told Mr. West the keys might be on the
coffee table, or down the road at Joe's house. (Trial Tr., p.114, Ls.1-13.) She testified Mr. West
started hitting her with his fists "20 to 30 times" and then grabbed a gun belonging to Mr. Davis,
which Ms. Phillips had near her bed "for protection." (Trial Tr., p.118, L.8 -p.120, L.19.) She
testified Mr. West pointed the gun at her face, touching her cheek, and said, "If you call the cops,
I'll fucking kill you." (Trial Tr., p.125, Ls.1-12.) According to Ms. Phillips, Mr. West then set
the gun down on the chair of Ms. Phillips' vanity, and ran out the door, apparently to drive to
court. (Trial Tr., p.127, Ls.13-17, p.146, Ls.10-14.) There was no additional evidence presented
regarding Mr. West's court proceeding in Canyon County. There was no evidence Ms. Phillips
was a witness or a potential witness in that proceeding.
The jury was instructed the State had to prove each of the following elements in order for
Mr. West to be guilty of intimidating a witness:
1.
2.
3.
4.
5.
6.
7.
8.
9.

On or about [the] 19th day of July, 2017
in the state of Idaho
the defendant, Dustin S. West,
by direct force or by threats to a person
willfully
intimidated
a person the defendant believed might be called as a witness
in any criminal proceeding
with the intent to intimidate from testifying freely, fully, and truthfully in that
proceeding.
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(R., p.102.) The jury found Mr. West guilty of intimidating a witness. (Trial Tr., p.343, Ls.2-13;
R., p.121.) The jury found Mr. West not guilty of aggravated assault and unlawful possession of
a firearm. (Id.)
The district court sentenced Mr. West to a unified term of five years, with three years
fixed, to be served concurrently with the sentence in Canyon County Case No. CR-2014-20903.
(2/1/18 Tr., p.9, Ls.16-24.) The judgment was entered on February 12, 2018, and Mr. West filed
a notice of appeal on March 27, 2018. (R., pp.137-38, 143-36.) The Supreme Court dismissed the
appeal as untimely. (R., p.152.) The district court granted Mr. West's petition for post-conviction
relief, permitting him to file a late notice of appeal. (R., pp.155-56, 168-69.) Mr. West filed a
timely late notice of appeal on November 27, 2018. (R., pp.157-60.)
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ISSUE
Was the evidence sufficient to support Mr. West's conviction for intimidating a witness?
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ARGUMENT
The Evidence Was Insufficient To Support Mr. West's Conviction For Intimidating A Witness

A.

Introduction
The evidence was insufficient to support Mr. West's conviction for intimidating a witness

because there was no evidence Ms. Phillips was a witness, a person who may be called as a
witness, or a person who Mr. West believed may be called as a witness, in a criminal proceeding
or juvenile evidentiary hearing. The State's theory of the case was that Mr. West was guilty of
intimidating a witness because he intimidated Ms. Phillips from reporting an alleged assault to
the police, on the theory the assault might lead to a criminal proceeding against Mr. West. This is
not a proper theory ofliability under Idaho Code§ 18-2604(3).

B.

Standard Of Review
"Appellate review of the sufficiency of the evidence is limited in scope." State v.

Southwick, 158 Idaho 173, 177 (Ct. App. 2014). "The relevant inquiry is ... whether after

viewing the evidence in the light most favorable to the prosecution, any rational trier of fact
could have found the essential elements of the crime beyond a reasonable doubt." State v.
Adamcik, 152 Idaho 445, 460 (2012) (quotation marks, emphasis, and citation omitted). The

Court "is required to consider the evidence in the light most favorable to the State," and will not
substitute its "judgment for that of the jury on issues of witness credibility, weight of the
evidence, or reasonable inferences to be drawn from the evidence." Id. (citation omitted). The
Court will disregard a jury's verdict only where the evidence is insufficient for any rational jury
to find the defendant guilty beyond a reasonable doubt. See State v. Tryon, 164 Idaho 254, _,
429 P.3d 142, 146 (2018).
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"The interpretation of a statute is a question of law this Court reviews de novo." State v.
Smalley, 164 Idaho 780, 784 (2019) (citation omitted).

When interpreting a statute, the Court begins with an examination of the literal
words of the statute. The language of the statute is to be given its plain, obvious
and rational meaning. Where the language of the statute is plain and
unambiguous, this Court must give effect to the statute as written, without
engaging in statutory constructions.
State v. Garner, 161 Idaho 708, 710 (2017) (quotation marks and citations omitted).

C.

Mr. West's Alleged Conduct Of Intimidating Ms. Phillips From Reporting An Alleged
Assault To The Police Does Not Constitute Intimidating A Witness Within The Meaning
Ofldaho Code§ 18-2604(3)
Mr. West was convicted of intimidating a witness, in violation of Idaho Code § 18-

2604(3). (R., p.137.) The crime is defined as follows:
Any person who, by direct or indirect force, or by any threats to person or
property, or by any manner willfully intimidates, influences, impedes, deters,
threatens, harasses, obstructs or prevents, a witness, including a child witness, or
any person who may be called as a witness or any person he believes may be
called as a witness in any criminal proceeding or juvenile evidentiary hearing
from testifying freely, fully and truthfully in that criminal proceeding or juvenile
evidentiary hearing is guilty of a felony.
I.C. § 18-2604(3). As described by the Court of Appeals, this subsection "criminalizes
intimidating witnesses in criminal proceedings prior to their anticipated testimony." State v.
Sutton, 151 Idaho 161, 163 (Ct. App. 2011).

The State did not present any evidence that Mr. West intimidated Ms. Phillips prior to her
anticipated testimony in a criminal proceeding. On the contrary, the State's theory of the case
was that Mr. West intimidated Ms. Phillips from contacting the police to report an alleged
assault. (R., p.68.) This conduct does not constitute intimidating a witness within the meaning of
the statute.
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The Idaho Supreme Court discussed § 18-2604(3) in State v. Mercer, 143 Idaho 108
(2006). In that case, the defendant was convicted of intimidating a witness based on his act of
calling his niece, while he was in custody on a battery charge, and threatening her and her
family's safety in an attempt to dissuade her from testifying against him. Mercer, 143 Idaho at
108. The defendant's niece ultimately testified against the defendant on the battery charge
notwithstanding his threats. Id. On appeal, the defendant argued the district court erred in
denying his motion for an acquittal because the State did not prove his actions precluded the
witness from testifying truthfully. Id. at 109. He argued "the statute does not cover a failed
attempt to alter or prevent the witness' testimony." Id. The Supreme Court rejected this
argument, holding the plain language of§ 18-2604(3) "does not require a defendant to actually
prevent a potential witness from properly testifying." Id. The Court noted "it is the defendant's
actions combined with an intent to intimidate in a criminal proceeding, not the effect on the
witness, that constitutes the crime." Id. The Court explained "[t]he defendant must act with the
intent of intimidating a witness 'from testifying freely, fully and truthfully,' in a criminal
proceeding" in order for liability to attach. Id.
Here, it is clear Mr. West did not act with the intent of intimidating a witness from
testifying freely, fully and truthfully in a criminal proceeding. At the time Mr. West allegedly
threatened Ms. Phillips, the only pending criminal proceeding was Mr. West's probation
violation proceeding in Canyon County. Ms. Phillips had nothing to do with this proceeding. The
State explained in its motion in limine that "the foundation of the witness intimidation charge"
was Mr. West's threat to kill Ms. Phillips if she called law enforcement regarding the July 19
assault. (R., p.68.) At the hearing on the State's motion, the district court questioned counsel
regarding Ms. Phillips role in Mr. West's Canyon County court proceeding:
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THE COURT: I read through the preliminary hearing transcript, but I guess I'm a
little unclear on the intimidating a witness portion. Was she a witness, then, in the
Canyon County proceeding?
[DEFENSE COUNSEL]: No.
[PROSECUTOR]: No. For this current proceeding. For the criminal charges that
immediately would follow.
THE COURT: Okay. So really doesn't have anything to do with the Canyon
County proceedings?
[PROSECUTOR]: Not directly; no.
[DEFENSE COUNSEL]: The only thing the Canyon County [case] bears into this
is the allegation that he had to get to Canyon County, that he was upset because
he couldn't find the keys. That's the only thing Canyon County has to do with this
case.
(11/13/17 Tr., p.12, Ls.8-24.) It is clear from this exchange and the State's evidence at trial that
Ms. Phillips was not a witness, a person who may be called as a witness, or a person who
Mr. West believed may be called as a witness in the Canyon County proceeding.
While Mr. West may have committed a crime on July 19, it was not the crime of
intimidating a witness. Mr. West could not, as a matter of law, be liable for intimidating,
influencing, impeding, deterring, threatening, harassing, obstructing, or preventing Ms. Phillips
from "testifying freely, fully and truthfully" in a criminal proceeding or juvenile evidentiary
hearing, when no such hearing was pending or contemplated at the time of the purported
intimidation. 1 Moreover, Mr. West allegedly told Ms. Phillips he would kill her if he called the

1

In State v. Curry, 153 Idaho 394 (Ct. App. 2012), the Court of Appeals interpreted State v.
Mercer to mean a defendant can be liable for violating Idaho Code § 18-2604(3) regardless of
whether a criminal proceeding has been "formally initiated" at the time of the threat because the
crime is committed at the time the threat is made. 153 Idaho at 398. This holding was not
essential to the Court's decision, as the Court vacated the defendant's conviction on other
grounds. See id. at 403-04. In addition to being dicta, the Court's reasoning in Curry represents a
misinterpretation of Mercer. While the crime of intimidating a witness is committed at the time
the threat is made, it presupposes the existence of a criminal proceeding or juvenile evidentiary
9

cops. (Trial Tr., p.125, Ls.1-12.) His alleged threat had nothing to do with Ms. Phillips providing
testimony.
Mr. West may have intimidated Ms. Phillips from reporting a crime to the police, but that
is not a basis for liability under the plain language of § 18-2604(3). Because the evidence was
insufficient to support Mr. West's conviction for intimidating a witness, this Court should vacate
Mr. West's conviction with instructions for the trial court to enter a judgment of acquittal. See

Tryon, 429 P.3d at 148.
CONCLUSION
Mr. West respectfully requests that the Court vacate his conviction for intimidating a
witness, and remand this case to the district court for entry of a judgment of acquittal.
DATED this 24th day of July, 2019.

I sf Andrea W. Reyno Ids
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender

hearing. A person cannot be liable for violating § 18-2604(3) in the absence of a pending
criminal proceeding or juvenile evidentiary hearing.
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